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SERGIO A. LEISECA*
WILLIAM F. ATKIN

Security Interests under the Laws of

Venezuela: An Introductory Guide
This article seeks to identify the principal security interests which may be
created and perfected under the laws of Venezuela, and to discuss the Venezuelan statutory rules specifically governing creation, perfection, and
enforceability against third parties of each of those security interests. It is

intended as an introductory guide only.
Principal Security Interests
The following are the principal security interests which may be created
and perfected under the laws of Venezuela: (1) mortgages (hiotecas);'
(2) pledges (orendas);2 (3) chattel mortgages (hipotecas mobil/arias) and
non-possessory pledges (Prendassin desplazamiento deposesion);3 (4) conditional sales contracts (contratosde venta con reserva de dominio );4 (5) trusts
(fdeicomisos);5 and (6) commission contracts (contratosde comision);6 and
7
(7) assignments (cesiones).
*The authors practice law in Chicago and San Francisco respectively.
'Codigo Civil de Venezuela, arts. 1877-1912 [hereinafter cited as Civil Code].
2
Civil Code, arts. 1837-1854; Codigo de Comercio de Venezuela, arts. 535-543 [hereinafter
cited as Commercial Code].
3
Ley de Hipotecas Mobiliaria y Prenda sin Desplazmiento de Posesion de 20 de diciembre
de 1972 (Law of Chattel Mortgages and Pledges Without Displacement of Possession of
December 20, 1972), published in the GACETA OFICIAL [hereinafter cited as G.O.], No. 1.570
Extraordinario, February 27, 1973 [hereinafter cited as Chattel Mortgage Law].
'Ley Sobre Ventas con Reserva de Dominio, Decreto Numero 491 de 26 de diciembre de
1958 [hereinafter cited as Law on Conditional Sales].
'Ley de Fideicomisos de 23 dejulio de 1956, published in G.O., August 17, 1956 [hereinafter
cited as Trust Law].
'Commercial Code, arts. 376-409.
7
Civil Code, arts. 1934-49. Because of their limited significance to most trade and banking
creditors, maritime liens and other similarly special security interests are not discussed in this
article.
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As will be noted elsewhere in this article, availability of each of these
security interests depends, inter alia, on the nature of the underlying obligation to be secured, the nature of the assets in which the security interest will
be obtained and whether those assets are specifically identifiable, the possessor of such assets, and the nature of the creditor/secured party. For
example, an ordinary pledge may be used to create a security interest in
certain intangibles such as accounts receivable, but only to the extent that
the accounts receivable are evidenced by certificates of title or other proper
legal documentation.
Moreover, conditional sales contracts and commission contracts are normally used by the seller of goods to obtain a security interest in such goods
vis-A-vis the buyer or the commission agent. Nevertheless, these security
interests may possibly be adapted for the benefit of financial institutions. In
the case of a commission contract, for example, the Venezuelan debtor
could transfer title to the particular asset to the financial institution which
in turn would consign the asset to the Venezuelan debtor for sale.
Even if otherwise available, however, creation and perfection of these
security interests may be affected by the rules governing foreign equity
investments and loans, as well as by the rules governing voidable preferences on bankruptcy. While a discussion of those rules is beyond the scope
of this article, at least a few preliminary comments may be in order.
The rules governing foreign equity investments and loans are contained
in Decision No. 24, as amended, of the Commission of the Andean Pact 8
and the Venezuelan Regulations issued thereunder, 9 and are generally
administered by the Office of the Superintendent of Foreign Investments.
The impact of the rules on creation and perfection of security interest may
become evident as a matter of administrative policy or of statutory ambit.
An example of administrative policy is the occasional refusal of Public
Registries to inscribe mortgages for the benefit of a foreign creditor absent
the approval of the Office of the Superintendent of Foreign Investments,
notwithstanding that there is no specific statutory provision mandating such
approval. An example of statutory ambit is the case of a pledge covering
shares of a Venezuelan company when, upon default by the Venezuelan
pledgor, the foreign creditor may not acquire legal title to the pledged
shares, but instead, may only request a Venezuelan court to sell the pledged
shares at public auction so as to obtain repayment from the proceeds, if
any, derived from that public auction.10
The rules governing voidable preferences on bankruptcy are contained in
articles 936-48 of the Commercial Code. Pursuant to those rules, mort'Decision No. 24 was originally published in G.O. No. 1.620 Extraordinario, November 1,
1973. An English translation of Decision No. 24 as originally issued by the Commission of the
Andean Pact is found in 11 INT'L. LEGAL MAT'LS 126 (1972).
'The Regulations are principally set forth in Decree No. 2.442 of November 8, 1977, published in G.O. No. 2.100 Extraordinario, on November 15, 1977.
'0See id., art. 25.
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gages, pledges or other security interests in property of the Venezuelan
debtor securing the latter's debt(s) contracted prior to commencement of a
ten-day period immediately preceding the date of suspension of payments
will be null and void if created after the date of suspension of payments by
the Venezuelan debtor or within the immediately preceding ten-day
period." The date of suspension of payments is normally established by
the bankruptcy judge, who may hold that date to have occurred at any time
within the two-year period immediately prior to the date bankruptcy is
declared. ' 2 Moreover, security interests created after the date of suspension
of payment are voidable, even if in exchange for consideration, where the
creditor had knowledge of the Venezuelan debtor's financial condition at
the time.
Mortgages
A. Nature and Scope
A mortgage is defined as a contract whereby a creditor obtains a security
interest over real property and fixtures of the debtor or of a third party to
secure the performance of an obligation of the debtor. Such security interest may be created and perfected without loss of possession on the part of
the debtor or the third party possessor of the property. In the event the
guaranteed obligation is not fully paid as of its due date, the mortgagee/
creditor will be entitled to request foreclosure of the mortgaged property.
In such event, the mortgagee/creditor is entitled to be paid on a preferential
basis out of the proceeds obtained from the judicial sale of the mortgaged
property.
In general, any existing and valid obligation may be secured with a mortgage. 13 A mortgage may be created on "immovable property and accessories thereto" (essentially the equivalent of real property and fixtures),' 4 but
may not be created on future property or on personal property.' Furthermore, the Chattel Mortgage Law limits the scope of the mortgage inthe
following manner: (1) installed industrial machinery may not be subject to
a mortgage unless it cannot be separated from the real property without
causing serious damage to either the real property, or the machinery, or
unless otherwise agreed to; and (2) property subject to a chattel mortgage
property may not be subthat subsequently becomes a fixture to mortgaged
6
ject to the mortgage on such property.'
"Commercial Code, art. 945.
'2Commercial Code, art. 936. Otherwise, the date of suspension of payments will be deemed
to be the date of declaration of bankruptcy.
' 3There are several exceptions to this general rule. For example, future and contingent obligations and rights may also be secured by a mortgage. Civil Code, art. 1896.
4
Civil Code, art. 1881.
5
" Civil Code, art. 1893; J.L. AGUILAR GORRONDONA,

(Caracas 1980) [hereinafter cited as AGUILAR].
'"Chattel Mortgage Law, arts. 42 and 52.

CONTRATOS Y GARANTIAS

94
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There are three distinct types of mortgages: legal mortgages, 17 judicial
mortgages, 1 8 and contractual mortgages.1 9 The following discussion concentrates almost exclusively on "contractual mortgages," which are the
most common form involved in credit transactions.
B. Creation and Perfection of Mortgages
A mortgage must be in writing, and must: (1) be created over specifically
identified real property; (2) be for a determined amount of money; and,
(3) be properly registered. 20 The mortgage must be registered with the Subalternate Office of the Public Registry of the district or department where
the property subject to the mortgage is situated. 2' The date of registration
is important, inter alia, in order to determine priorities among several mort22
gages over the same property.
The mortgage agreement may be either unilateral or bilateral without
affecting the validity of the mortgage. However, only a person having legal
23
capacity to transfer the property may create a mortgage over the property.
C. Mortgagee's Rights
The mortgagee/creditor has the following rights as a result of the
mortgage:
1. SUBSTITUTION OF MORTGAGED PROPERTY

If the mortgaged property is lost or deteriorates to the extent that it no
longer is adequate to secure the debt, the mortgagee/creditor has the right
to request the mortgagor/debtor to supplement the mortgage with additional property. 24 If the mortgagor/debtor fails to supplement the mortgaged property as requested by the mortgagee/creditor, the latter may
accelerate payment of the debt guaranteed by the mortgage.
In the event of a deterioration or loss of mortgaged property covered by
insurance, the insurance proceeds will become subject to payment of the
obligation secured by the mortgage. 25 Likewise, if the mortgaged property
is expropriated by the government or is the subject of a servitude imposed
'Civil Code, art. 1885. An example of a legal mortgage is the mortgage created under and
by virtue of law in favor of the seller of real property to secure payment of the purchase price.
This mortgage is not valid, however, until registered by the mortgagee/creditor.
'Civil Code, arts. 1886-89. Certain types ofjudicial decisions create mortgages over the real
property of the debtor to secure compliance with court orders.
"Civil Code, arts. 1890-95.
2
Civil Code, arts. 1879 and 1896.
2
Civil Code, art. 1915.
22
Civil Code, arts. 1896, 1897 and 1924.
"Civil
Code, art. 1890.
4
1 Civil Code, art. 1894.
"Civil Code, art. 1865.
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by law, all resulting proceeds will become subject to payment of the obliga26
tion secured by the mortgage.

2.

JUDICIAL FORECLOSURE

The existence of a mortgage on property does not preclude the mortgagor/debtor from leasing, encumbering or transferring the mortgaged property. However, the mortgagor/debtor may not perform any act that will
directly diminish the value of the mortgaged property or cause its loss. If
such occurs, the mortgagee/creditor may demand immediate payment of
27
the outstanding debt.
The mortgagee/creditor has the right to seek judicial foreclosure and sale
of the mortgaged property in the event of default by the mortgagor/debtor
of the payment obligation secured by the mortgage. If there are several
mortgagees/creditors of the same mortgaged property, any one of them has
the right to seek a judicial foreclosure and sale of the mortgaged property
without the consent or participation of the other mortgagees/creditors.
Judicial foreclosure and sale of the mortgaged property, however, does not
preclude the mortgagor/debtor from agreeing with the mortgagee/creditor
to pay the outstanding indebtedness guaranteed by them by conveying to
the mortgagee/creditor title to the mortgaged property.
The mortgagee/creditor has a preferential right to the proceeds resulting
from the foreclosure sale satisfaction of which depends upon the priority of
the mortgage registration. Venezuelan law follows the first in time rule in
establishing the priority of mortgage registrations. If the proceeds resulting
from the foreclosure sale are insufficient to satisfy the secured obligation,
the mortgagee/creditor may obtain a judgment for the amount of the deficiency to be levied against other property of the debtor whether or not covered by the mortgage. 28 That judgment, however, would be subject to
preexisting security interests, if any, of other creditors.

3.

ENFORCEABILITY OF MORTGAGEE'S RIGHTS AGAINST THIRD PARTIES

A mortgagee/creditor's claim is secondary to the claim of certain specifically defined creditors, such as tax claims. 29 Except for those special priorities, however, a mortgagee/creditor enjoys priority in the proceeds derived
from a judicial foreclosure and sale of the mortgaged property over all general creditors, and as noted, has a preferential right to such proceeds with
respect to all other mortgagees/creditors on the basis of the priority in time
30
of the registration of its mortgage.
A mortgagee/creditor has the right to obtain a judicial foreclosure and
sale of the mortgaged property, even if title and possession of the property
26.d

"7Civil Code, art. 1894. See also Civil Code, art. 1215.

2

Civil Code, arts. 1931 and 1932.
"9Civil Code, arts. 1867 and 1870(6).
3
°Civil Code, art. 1896.
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is vested in a third party. 3' A third party in possession or with title of the
property that directly injures the rights of the mortgagee/creditor over the
mortgaged property is liable to the mortgagee/creditor for the resulting
32
damages.
A third party with title or possession of the mortgaged property may
assert any nonpersonal defenses to which the mortgagor/debtor is entitled
to assert against the mortgagee/creditor, as well as any personal defenses
that it might have. 33 Also, the third party may avoid the judicial foreclosure
on the mortgaged property by making full payment of the secured debt or
obligation. The right of the mortgagee/creditor against a third party
owning or possessing the mortgaged property, however, does not extend to
a third party who acquired the mortgaged property in a judicial34foreclosure
sale, provided the mortgagee/creditor had notice of such sale.

4.

CANCELLATION OF THE MORTGAGE

The mortgage is cancelled either as a consequence of full payment of the
secured obligation or of termination of the mortgage agreement itself without directly affecting the secured obligation. Since the rights under a mortgage are indivisible, partial termination of the secured obligation will not
affect the validity of the mortgage; instead, the mortgage will remain in
effect in its entirety until total satisfaction of the secured obligation. 35
If the payment purporting to cancel the mortgage is held to have been
null and void, the mortgage right is reinstated, but the mortgage will have
to be registered again and will become effective from the date of its new
registration. 36 There is an exception to that rule when the void payment is
made by conveyance of the mortgaged property, in which case the mortgage
right will be deemed to be retroactively effective to its original date of
37
registration.
As mentioned, it is also possible to cancel a mortgage without directly
affecting the secured obligation. This can be accomplished, inter alia, by
the following means: (a) a waiver by the mortgagee/creditor of his rights
under the mortgage; 38 (b) the expiration of a fixed term under the mortgage
agreement; 39 or (c) whenever the mortgage agreement becomes null and
void for whatever purpose.

"Civil
"Civil
"Civil
'Civil
"Civil
3
Civil
"Civil
"Civil
"Civil

Code,
Code,
Code,
Code,
Code,
Code,
Code,
Code,
Code,

art. 1899.
arts. 1899 and 1905.
art. 1901.
art. 1899.
art. 1907.
arts. 1909 and 1910.
art. 1910.
art. 1907(3).
art. 1907(5).
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Pledges
A. Nature and Scope
A pledge is defined as a contract by which a debtor or third party on
behalf of the debtor delivers specified property to (1) the creditor or
(2) third party designated by the creditor or by the parties, in either case to
be retained by the latter in its possession as security for performance of an
obligation owed by the debtor to the creditor. 40 The pledge may be used to
4
secure performance of any type of valid obligation. '
A pledge may be created with respect to movable property only. 42 More43
over, the movable property must be deemed involved in commerce.
Thus, credits such as accounts receivable may be pledged if represented by
certificates of title or other types of legal documentation capable of vesting
possession in the pledgee/creditor. 44 Similarly, shares of capital of a Vene45
zuelan company may also be given in pledge.
B. Creation and Perfection of a Pledge
Because the pledge creates a right of control and possession over the
pledged property, it is necessary that the pledge be created by the owner of
46
the property or the owner of the right given in pledge.
The pledge must be in writing, and the document should contain: (1) a
date certain (fecha cierta); (2) a statement of the amount of the obligation;
and (3) a description of the pledged property. 47 In the case of a pledge over
credits, notice must also be given to the debtor of the credit unless the credit
is payable to the holder thereof.4 8 Finally, delivery and control of the
pledged property must be given to the pledgee/creditor or to a third party
49
designated by the creditors or by the parties.
Additional or alternative requirements may apply to creation and perfection of a pledge depending upon the nature of the particular asset. For
example, a pledge of shares of capital of a Venezuelan company may cover
only nominative or registered shares, and the pledge must be recorded in
the shareholder registry of the Venezuelan company. 50 Moreover, a pledge
of commercial paper made payable to order is perfected in part by a regular
'Civil Code, arts. 1837, 1841 and 1843.
'AGUILAR, supra note 15, at 67-68.
2
4 Civil Code, art. 1837.
4

4'AGUILAR, supra note 15, at 65-66.

"Id., Civil Code, art. 1847.
41Commercial Code, art. 536. In such a situation, the pledgee/creditor may collect all
dividends distributed on the pledged shares, but the pledgor/shareholder will retain the right to
vote the pledged shares absent agreement to the contrary. See R. GOLDSCHMIDT, CURSO DE
DERECHO MERCANTIL 294-95 (Caracas 1980).
"AGUILAR,
supra note 15, at 67.
4

'Civil Code, arts. 1839 and 1840.
8

4 Civil Code, art. 1840.

Code, art. 1841; Commercial Code, art. 537.
Commercial Code, art. 536.

41Civil
5
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endorsement thereof with the phrase "value in guaranty" (valor en garantia)
5
or its equivalent. '
C. Pledgee's Rights
The pledgee/creditor has the right to possess and retain possession of the
pledged property until such time as the pledgor/debtor satisfies the guaranteed obligation and all related interests and expenses thereto.5 2 Therefore,
the pledgee/creditor may oppose any in rem action brought by the pledgor/
debtor or any third party against the pledged property until satisfaction of
the guaranteed obligation.
Once the guaranteed obligation is satisfied, the pledgor/debtor may
demand restitution of the pledged property. 53 If the guaranteed obligation
is not satisfied, the pledgee/creditor may only request a judicial sale of the
pledged property.5 4 The pledgee/creditor will enjoy priority over the proceeds resulting from the judicial sale so as to obtain repayment of the guaranteed obligation, 55 subject, however, to prior payment of certain judicial
56
costs incurred in connection with conservation of the pledged property.
It should be carefully noted that any covenant purporting to vest or
enable the pledgee/creditor to acquire title to the pledged property under
those circumstances is null and void. 57 Absent fraud, however, the pledgor/
debtor may sell the pledged property to the pledgee/creditor either before
or after the principal obligation is due and payable.5 8
The deterioration of or decrease in the value of the pledged property
gives both the pledgor/debtor and the pledgee/creditor the right to seek
judicial assistance to protect their respective interests in the pledged property. If the deterioration or decrease in value is of such magnitude as to
jeopardize the pledgee/creditor's security interest in the pledged property,
59
the pledgee/creditor may request a judicial sale of the pledged property.
The pledgor/debtor, however, may oppose the judicial sale by offering substitute guaranty adequate to the pledgee/creditor. If the pledgee/creditor
objects to the adequacy of the substitute guaranty, the court will make the
final determination in connection therewith. The pledgor/debtor has the
5

Id.

"2Civil Code, art. 1852; AGUILAR, supra note 15, at 71-74.
3
Civil Code, art. 1852. If the same debtor incurs a new debt with the same creditor subsequent to the creation of the pledge but before satisfaction of the first obligation, and the new
debt is payable prior to the first obligation, the pledgee/creditor may retain possession of the
pledged property even if the first obligation has been satisfied pending payment of the new
obligation.
'Civil Code, art. 1851; Commercial Code, art. 539.
"AGUILAR, supra note 15, at 75.
"rCivil Code, art. 1870(l).
"Civil Code, art. 1844; Commercial Code, art. 542.
"AGUILAR, supra note 15, at 75.
9

" Civil Code, art. 1849.
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same right to solicit either the sale or redelivery of60the pledged property in
the event of its deterioration or decrease in value.
Chattel Mortgages and Non-Possessory Pledges
A. Nature and Scope

In 1973, Venezuela enacted the Chattel Mortgage Law, which introduced
two new and distinct types of security devices: (1) the chattel mortgage and
(2) the non-possessory pledge. These security interests, unlike the pledge,
enable debtors to create security interests in movable property without also
having to deliver possession of the movable property to the creditor or to a
third party. Availability of a chattel mortgage as well as of a non-possessory pledge, however, is limited by law to specified types of movable property and to certain creditors.
Generally, neither a chattel mortgage or a non-possessory pledge may be
created with respect to property that is already mortgaged, secured or otherwise encumbered, or whose purchase price has not been completely paid,
except, in the latter case, when the chattel mortgage or the non-possessory
pledge is created to guarantee payment of the purchase price. 6' Furthermore, a chattel mortgage and a non-possessory pledge may not be used to
create a security interest in property with respect to which the seller may
reserve title under the Law on Conditional Sales. 62 Since the Law on Conditional Sales specifies that sellers of property intended for resale may not
63
reserve title to such property pursuant to a conditional sales contract, it
therefore might follow that either a chattel mortgage or non-possessory
pledge can be utilized to create a security interest on property intended for
resale.
Subject to the foregoing, chattel mortgages and non-possessory pledges
may be created over the following assets. It should be carefully noted that
there is no concept of "floating liens" under Venezuelan law, and for that
reason assets replacing those covered by an existing security interest should
not be subject to liens absent specific amendment to the scope of the
existing security interest or creation and perfection of a new security
interest.
Chattel Mortgages:
1. commercial establishments or bulk assets;
2. motorcycles, automobiles, and station wagons, buses, load vehicles,
special and other transportation vehicles, as well as other items used
for occasional transportation;
3. airplanes;
4. industrial machinery; and 64
5. certain types of copyrights.
'Civil Code, art. 1850.
"Chattel Mortgage Law, art. 2.
2

63

Id.
1d.

"Chattel Mortgage Law, art. 21.
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Non-Possessory Pledges:
1. certain agricultural and/or forest products;
2. tools and equipment used for agriculture, ranching and forestry;
3. all equipment that is not subject to chattel mortgage but nonetheless is
subject to reasonable identification due to its own characteristics such
as trademark, model, manufacturer's number and similar items;
4. merchandise, finished products and raw materials that are warehoused; and
65
5. collections or objects of some scientific or artistic value.
If otherwise available, chattel mortgages and non-possessory pledges as
noted may -be used only by certain creditors. In point of fact, only the Venezuelan government, state-owned enterprises, and locally licensed banks
and credit institutions are generally authorized to obtain chattel mortgages
and non-possessory pledges, 66 while all other creditors require specific
approval from the government. 67 The approval process varies and depends
upon the nature of the property to become subject to the security interest.
By way of illustration, approval of chattel mortgages over motor vehicles
and airplanes must be approved by the Ministry of Transport and
68
Communications.
B. Creation and Perfection of a Chattel Mortgage and a
Non-Possessory Pledge
A chattel mortgage as well as a non-possessory pledge must be created by
means of a public deed or private document certified by a local judge or
notary (autenticado),or notarized by a local notary (reconocido),and must
be registered with the Public Registry pursuant to the provisions in the law
itself.69 Additional requirements may apply depending upon the nature of
the asset. For example, a chattel mortgage over a motor vehicle requires
prior registration of the motor vehicle with the Ground Transport Traffic
Division of the Ministry of Transport and Communications, and the document creating the chattel mortgage must also be signed by an officer of the
Ground Transport Traffic Division of the Ministry of Transport and Communications prior to being recorded at the Public Registry in the jurisdic70
tion where the motor vehicle is registered.
"Chattel Mortgage Law, art. 51.
-Chattel Mortgage Law, art. 19.
6"In the event of a multi-lender loan, it may be possible depending upon the circumstances
to create chattel mortgages and non-possessory pledges for the benefit of all participants
through a locally licensed bank serving as security agent.
"Chattel Mortgage Law, art. 19(6).
"Chattel Mortgage Law, art. 4.
'Ministry of Transport and Communications, 1977 Ruling.

Laws of Venezuela

635

Generally speaking, the document creating a chattel mortgage or a nonpossessory pledge must contain the following information:
1. name, nationality, marital status, domicile, and profession of both the
creditor and the debtor and/or owner of the property in which the
security interest will be established;
2. amount in Venezuelan currency of the credit to be guaranteed, rate of
interest stipulated, term, place and manner of payment of each, and
the amount which is reasonably indicated for costs and expenses in the
event of foreclosure of the chattel mortgage or execution on the
pledge;
3. description and list of the mortgaged or pledged property, indicating
characteristics that may assist in the identification and individualization of such property, as, for example, the type, estimated value, quantity, quality, condition, distinctive signs or other factors;
4. manner in which the mortgaged or pledged property was acquired,
and a sworn statement from the mortgagor or pledgor that the property is not subject to any mortgage, pledge or encumbrance and that
its purchase price has been totally paid, except when the property is
mortgaged or pledged to guarantee the purchase price;
5. description of the obligation of the debtor to insure for its own account
the mortgaged or pledged property, if such insurance is agreed upon
by the parties; and
6. designation of domicile for purposes of notifications and summonses
71
to be served on the debtor.
Also, with respect to non-possessory pledges, the document creating the
security interest must contain the following information:
1. description of the obligations of the pledgor with respect to the preservation and possession of the pledged property; and
72
2. identification of the location of the pledged property.
In addition, it is advisable to stipulate in the document the assessed value
of the mortgaged or pledged property that would serve as the base or starting point for the acceptance of bids in the event of foreclosure against the
mortgage or an execution of the pledge. Otherwise, the court entertaining
the proceeding will appoint an expert largely at his discretion to determine
what the base value of the property will be for such purposes.
C. Rights of the Secured Party
1. CHATTEL MORTGAGES AND NON-POSSESSORY PLEDGES IN GENERAL

The mortgagor/debtor or pledgor/debtor is held to the same standard of
care with respect to the mortgaged or pledged property as the standard of
7

Chattel Mortgage Law, arts. 22 and 53.

"Chattel Mortgage Law, art. 53.

care employed by a "good family father."'73 Thus, without limitation, the
mortgagor/debtor or pledgor/debtor is required to maintain and repair the
mortgaged or pledged property at its own expense when necessary. 74 Furthermore, if the debtor and creditor have agreed that the debtor will insure
the mortgaged or pledged propcrty, the debtor's failure to pay the insurance
premium gives the creditor the option of either: (1) declaring the principal
obligation due and payable; or (2) making the premium payments on behalf
of and for the account of the debtor. 75
The owner of any mortgaged or pledged property may not transfer or
encumber the property without the consent of the creditor. 76 If the owner
does in fact transfer or encumber the mortgaged or pledged property without the consent of the creditor, the principal obligation will become due and
payable, 77 Moreover, the debtor will be subject to imprisonment for a
78
period ranging from one to five years.
The creditor benefiting from a chattel mortgage or a non-possessory
pledge has a special priority with respect to the mortgaged or pledged property. 79 The priority extends to the amount of the principal obligation,
accrued interest, and costs and expenses of foreclosure or execution on the
mortgage or pledge, respectively. 80 While, however, it takes preference
over all other general and special priorities against the debtor, the priority is
nevertheless subject to certain judicial costs for the conservation of the
8
property incurred for the benefit of all of the creditors. '
2. CHATTEL MORTGAGES AND NON-POSSESSORY PLEDGES IN SPECIFIC

In addition, debtors and creditors have specific duties and rights. For
example, absent the creditor's approval, the pledged property cannot be
transferred or removed from where it was located at the time the non-possessory pledge was constituted.8 2 Also, the owner of the pledged property is
responsible for all necessary costs in order to, inter alia, preserve, maintain
83
and repair the pledged property.
Any misuse of the pledged property or noncompliance with the obligations established under the law or under the pledge agreement by the pledgor/debtor will give the creditor the right to declare the principal obligation
due and payable and, consequently, to execute the pledge against the pledged property.8 4 In preserving its rights vis-A-vis the pledged property, the
"Chattel
Mortgage Law, art. 8.
4

7' d.
"Chattel Mortgage Law, art. 9.
71Chattel Mortgage Law, art. 6.
"Id.
"Codigo Penal, art. 464 [hereinafter cited as Criminal Code].
"Chattel Mortgage Law, art. 17.
8"Id.
"Id.; Civil Code, art. 1870(1).
"Chattel Mortgage Law, art. 57.
"Chattel Mortgage Law, art. 55.
"Chattel Mortgage Law, art. 58.
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creditor is entitled at any time to inspect the pledged property in order to
determine the condition thereof.85
In the event that the pledged property is abandoned by the pledgor/
debtor, the principal obligation will be deemed to be due and payable, and
the creditor will be authorized to assume administration, conservation and
exclusive control of the pledged property.8 6 If the pledgor/debtor transfers
or encumbers the pledged property without the consent of the creditor, the
transfer will have no effect on the rights of the creditor unless the transferee
87
If
is a good faith third party who has taken possession of the property.
the good faith third party has not yet taken possession of the pledged property, however, the creditor may obtain a court order preventing the transfer
of the pledged property. 88 In any event, the creditor may be subrogated to
the rights of such buyer of pledged property provided that: (1) the buyer
has not subsequently transferred the property; and (2) the creditor within
forty days from the sale reimburses the buyer for the purchase price and all
legitimate expenses incurred by the latter. 89 The purchaser of the pledged
property may defeat this right of the creditor only by payment to the creditor of the outstanding balance and all accrued but unpaid interest
charges. 90 Moreover, if the pledged property was sold to that buyer on an
installment basis, the creditor will be subrogated to the seller's right to the
installment payments on a preferential basis provided that it has duly notified the buyer of the existence of the pledge. 9 1
Conditional Sales Contracts
A. Nature and Scope
Pursuant to the terms of the Law on Conditional Sales, a conditional
sales contract is defined as a contract providing for the sale of personal
property and retention of title by the seller over such property to guarantee
payment by the buyer of its purchase price. 92 This security interest, however, may not be employed to guarantee any other type of obligation.
Accordingly, it does not permit the creditor of the seller/debtor to use a
conditional sales contract as a means of obtaining a security interest in
property of the seller/debtor except when the creditor is also the seller of
the property or, as described below, the creditor takes an assignment of the
security interest.
"Chattel Mortgage Law, art. 59.
'Chattel Mortgage Law, art. 62.
"Chattel Mortgage Law, art. 64.
881d.

"Chattel Mortgage Law, art. 65.
OId.
"Chattel Mortgage Law, art. 66.
2
Law on Conditional Sales, art. 1.
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B. Creation and Perfection of a Conditional Sales Contract

A conditional sales contract must be in writing, and must satisfy the following criteria in order to be valid:
1. The property (a) must be specifically and individually identifiable,
(b) must have a value in excess of 250 bolivars per item, and (c) cannot
be destined to form an integral part of real or immovable property
(e.g., a fixture).

93

2. The contract must contain the name, occupation and domicile of the
seller and buyer; a detailed description of the property, with an indication of any identifying serial numbers and the like; the proposed location of the property after the sale; the purchase price; the date of sale;
and, the terms of payment, including an indication of whether drafts
or other negotiable instruments were issued to evidence the buyer's
94
obligation to pay the purchase price.
3. The contract must be either authenticated before a notary (autenticado), or recognized by a notary (reconocido), or contain a date certain (fecha cierta). 95 The contract will be deemed: (a) to be
authenticated, if the document is executed before a notary; 96 (b) to be
recognized by a notary, if the signatures of the parties have been certified by a notary;97 or (c) to contain a date certain, if a signed copy
thereof has been presented for certification to a notary at the seller's
domicile. 98 Because a special domicile may be contractually designated for a specific purpose, 99 a foreign seller not domiciled in Vene-

zuela should be able to designate in the contract a special domicile in
order to give the document a date certain.
4. The property must not be destined for resale.10° It should be noted
that the issue of whether the particular property is sold for resale is a
question of fact to be determined from the intent of the parties as well
as from the circumstances surrounding the transaction. For example,
the nature and quantity of the property and the identity and business
of the buyer, as well as whether the buyer uses the property for its
normal purpose, are taken into account so as to make that determination. Based on the foregoing, Venezuelan commentators opine that
wholesalers may not sell goods to retailers under a conditional sales
contract.' 0 ' For the same reason, a U.S. exporter may not create and
"Law on Conditional Sales, arts. 2, 3 and 4.
"Law on Conditional Sales, art. 5(a).
"5Law on Conditional Sales, art. 5(b).
"Civil Code, art. 1357.
"See Civil Code, art. 1366.
"Civil Code, art. 1369.
"Civil Code, art. 32.
"°Law on Conditional Sales, art. 2.
'o'Eg., R. GOLDSCHMIDT, LAS VENTAS CON RESERVA DE DoMINIO EN LA LEGISLACION
VENEZOLANA Y EN EL DERECHO COMPARADO (Caracas 1956); A.R. MARIN, ESTUDIO ANALITICO DE LA LEY SOBRE VENTAS CON RESERVA DE DoMINIO (Caracas).
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perfect this security interest to cover inventory to be sold to its Vene-

zuelan distributor.
5. If the property is to be processed or transformed, it must be susceptible
to specific and individual identification subsequent to such processing
10 2
or transformation.
6. The security interest or retention of title may not exceed a term of five
years. 10 3 Although not expressly stated in the Law, the term is interpreted to start on the date of sale. While not entirely clear, Venezuelan legal commentators seem to agree, however, that a security interest
extending beyond a term of five years does not invalidate the conditional sales agreement. Instead, the agreed upon term of the security
interest should be deemed under law to be reduced to the maximum
period of five years.l°4
7. Finally, the security interest or retention of title must be stipulated
between the parties at the time of the sale and not after the sale is
concluded.
C. Seller's (Creditor's) Rights
The seller under a conditional sales contract retains legal title to the
property so as to guarantee payment of the purchase price. The seller may
assign its rights under the conditional sales contract, and such an assignment is valid and legally enforceable against the buyer and third parties
upon the buyer's acceptance, or upon receipt of notice thereof.'0 5 Moreover, upon any such assignment of rights by the seller, the related security
interest automatically vests in the latter's assignee. 10 6 Accordingly, in the
event of an assignment of rights by the seller, the assignee (i.e., a third party
creditor of the seller) has the same rights as would otherwise be enjoyed by
the seller.
Moreover, the seller has at least the following statutory rights under a
conditional sales contract:
1. Default on Installments. The seller may recover the sold property if
the installment(s) in default represent(s) more than one-eighth of the total
purchase price. 10 7 Otherwise, the seller only has the right to collect the
unpaid installment(s) plus any default interest.
2. Breach of Agreement. The seller has the right to recover the sold
property, and if applicable, a reasonable indemnification for the use of the
property as well as for all damages suffered by the seller. 10 8 Depending
upon the nature of the property, the length of time it was used by the buyer,
"'21d.; Law on Conditional Sales, art. 2.
I Law on Conditional Sales, art. 10.
'°Eg.., AGUILAR, supra note 15, at 260.

'° 5Civil Code, art. 1550.

~'Id.

'0 7Law on Conditional Sales, art. 13.
'Law on Conditional Sales, art. 14.
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and the damages suffered by the seller, the indemnity could be substantial.
Moreover, the parties may agree that the installments paid by the buyer to
the seller may be retained by the latter in lieu of the aforementioned indemnification. It should be noted, however, that the agreed upon indemnity
may be reduced, ex officio, by a court entertaining the claim if the buyer has
already paid installments in excess of one-fourth of the purchase price at
the time of the breach.
3. Third Parties. The seller may enforce the conditional sales contract
against third parties until the guaranteed purchase price is paid. Thus, the
buyer may not transfer the property without the express consent of the
seller, and if, notwithstanding this prohibition, the property is sold or otherwise transferred by the buyer, the seller has the right to: (1) recover the
property from the third party, or (2) demand full payment of the purchase
price from the buyer.' 0 9 Similarly, the seller may also oppose any attachment, encumbrance or lien levied upon the sold property by third party
0
creditors of the buyer."1
A good faith purchaser of the property, however, is only required to
return the sold property to the seller if it is reimbursed for the expenses
incurred in its acquisition.III A buyer may be deemed to have acquired the
sold property in good faith if he did not have knowledge of the conditional
sales contract at the time of the acquisition, and if he purchased the property in a public market, or at an auction or judicial sale.
Trusts
Use of trusts as security devices is publicly recognized and was specifically contemplated in the legislative history of the Venezuelan Trust
Law. 112
A. Nature and Scope
A trust is defined as a legal relationship by which a settlor transfers property to a trustee who is obligated to use the property in favor of the settlor
or a third party beneficiary designated by the settlor in accordance with the
terms of the trust agreement. However, only locally licensed banking institutions and insurance companies that have been approved by the national
government by resolution of the Ministry of the Treasury or the Ministry of
Development, respectively, may serve as trustees.' 13 The maximum term of
a trust created in favor of a legal entity, whether local or foreign, cannot
14
exceed thirty years."
" Law on Conditional Sales, art. 9. The seller may also initiate a criminal action against the
buyer (see Criminal Code, art. 468).
..Law on Conditional Sales, art. 20.
..Law on Conditional Sales, art. II.
2

. PROYECTO DE LEY DE FIDEICOMISOS Y su ExPoSICION DE MOTIVOS 12 (1956).
3

" Trust Law, art. 12.
'"Trust Law, art. 9.
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A trust may be created with respect to any type of property, except for
such property deemed to be strictly "personal" in nature (e.g., family rights
and personal guarantees) or the ownership of which is subject to rights of
third parties.1 5 Accordingly, a debtor or a third party may transfer assets
largely without distinction into a trust created, for example, for the benefit
of the creditor so as to secure debt(s) owed to the latter. Moreover, if the
transaction is for the sale of goods, the seller, instead of selling directly to
the customer, could cause the latter to create a trust which in turn would
(1) purchase the assets and lease them to the customer, and (2) pay the
purchase price to the seller while retaining title to the assets.
B. Creation and Perfection of a Trust

A trust must be evidenced by an authenticated document. 166 Likewise,
the acceptance of the trustee of the trust obligations must also be evidenced
by an authenticated document.11 7 The transfer to a trustee of real property
or other "immovable rights" will have effect against third parties only as of
the date the document evidencing the transfer is protocolized in the appropriate office of the Subalternate Registry. 1 8 Likewise, if the constitution,
modification or termination of a trust constitutes a commercial act on the
part of the settlor or the trustee, the act should be registered with the Commercial Registry having jurisdiction thereof and should be executed with all
formalities and notices required by the Commercial Code for such commercial act.' 19
C. Rights of Beneficiary (Creditor)

In addition to any rights specifically given the beneficiary in the trust
agreement, the beneficiary has the right to: (1) demand compliance by the
trustee with the terms of the trust; (2) challenge any voidable actions taken
by the trustee; (3) oppose any legal action such as attachments brought
against the trust property in the event the trustee fails to do so; and,
(4) request a court to replace the trustee.' 20 In this regard, the Trust Law
declares that any act of the trustee in violation of its obligations under the
trust is voidable if: (1) the act was gratuitous; or (2) the act was entered into
with third parties that know or should have known of the trustee's obligations. 12 1 Any violation by the trustee of its trust obligations may be pun122
ished by one to five years' imprisonment.
"'Trust Law, art. 6.
"MTrust Law, art. 3. See discussion, supra notes 95-98.
"'Id.

"'Trust Law, art. 5.
1"Id.

2
'Trust Law, art. 24.
"'Trust Law, art. 18.
"'Trust Law, art. 31.
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The trust property is not subject to attachment by the creditors of the
settlor, the trustee, or the beneficiary. However, income earned on the trust
property may be subject to attachment by the beneficiary's creditors but
only under circumstances
limited to providing for the beneficiary's "neces23
sary sustenance."'1

Commission Contracts
A. Nature and Scope

A commission contract is defined as the appointment of an agent to
undertake commercial activities (e.g., sales) in its own name on behalf of a
principal.' 24 Its use, therefore, is not predicated upon the nature of the
asset. The commission agent is not required to disclose the name of its
principal. 125 Absent disclosure of its name, the principal does not have any
right of action against any persons contracting with the commission agent
and, likewise, such persons have no right of action against the unnamed
principal.

126

A commission contract may have limited usefulness as a security device
in a traditional financing arrangement. However, a U.S. exporter, for
example, could utilize the commission contract as a form of security device
by selling to the trade through a commission agent; similarly, a non-trade
creditor could have the debtor transfer title to assets to a financial entity
which in turn would consign such assets to the debtor as a commission
agent for sale through the latter. It should be noted that use of a commission contract may result in a potentially adverse Venezuelan income tax
consequence. Specifically, in the event of a sale of goods imported into
Venezuela on a consignment basis, 25 percent of the gross sales receipts will
be deemed to constitute net taxable income of the U.S. exporter subject to
27
taxation at the standard marginal rates ranging from 18 to 50 percent.1
B.

Creation and Perfection of a Commission Contract

There are no specific requirements governing commission contracts.
However, in order to protect its proprietary interest in the consigned asset,
the principal should cause the relationship to be evidenced by any of
the following types of documents: (1)a public document; (2) a private
notarized document; or (3) a private document with a "date certain" (fecha
" 3Trust Law, art. 25.
2
'Commercial Code, art. 376.
' 25Commercial Code, art. 377. If the agent does business in the name of the principal, however, the principal-agent relationship will be governed by the provisions of the Civil Code
dealing with powers of attorney (mandatos), articles 1684-1712.
' 22 Commercial Code, art. 378.
' Ley de Impuesto Sobre La Renta de 14 de diciembre de 1981, art. 52, published in the
G.O.No. 2.894 Extraordinario, on December 23, 1981 (hereinafter cited as the Income Tax
Law]. In contrast, proceeds other than interest charges derived from an export sale into Venezuela would be free of Venezuela income taxes if the goods were to be located outside of
Venezuela at the time of the export sale (see Income Tax Law, arts. 1-4).

cierta) (hereinafter
mentation).

collectively

referred
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to as authenticated

docu-

C. Rights of Principal(Creditor)
1. VIS-Ak-VIS THE COMMISSION AGENT

In general, a commission agent must perform the agreed upon commercial activity for the account of the principal. Otherwise, the principal may
bring an action against the commission agent for all damages resulting
therefrom.' 28 Once the entrusted commercial activity is completed, the
commission agent must: (1) immediately notify the principal; (2) provide
the principal with a detailed accounting of its activities pursuant to the
commission contract; and, (3) pay to the principal the amounts resulting
from the commercial activity.1 29 Moreover, there are numerous rules governing items such as reimbursements of costs incurred by the commission
agent in conserving and maintaining consigned assets, payment of the
agent's commission, and the rights of the commission agent with respect to
30
the value of the consigned assets.'
Even though the physical possession of the assets consigned under a commission contract passes to the commercial agent, the principal retains
ownership and legal possession thereof. 13 1 This being the case, any attachment brought by creditors of the commission agent against the consigned
assets while in the physical possession of the commission agent should
properly be subject to suspension.' 32 Pursuant to article 469 of the Venezuelan Code of Civil Procedure, an attachment order may be suspended if
the opposing party can prove by authenticated evidence that it has title and
right of legal possession over the attached property. In the case of consigned property, this requirement may be met by presenting a public document, a private document duly notarized or at least a private document
with a "date certain" fecha cierta), that is, authenticated documentation.
In the event of bankruptcy of the commission agent, the principal's right
to recover the consigned assets will depend on whether the assets were sold
prior to the bankruptcy, and, if so, whether and how the purchase price was
paid to the commission agent. If not sold by the commission agent and still
in its physical possession at the time of bankruptcy, the consigned assets
should be recoverable by the principal upon submission of authenticated
33
documentation establishing its title and right of legal possession thereto. 1
Similarly, even if the consigned assets have been sold but the bankrupt
agent has not yet collected the purchase price, the price of the consigned
assets should be recoverable by the principal, also based upon the authenti2
Commercial Code, art. 382.
'9Commercial Code, art. 391.
' See, e.g., Commercial Code, arts. 389, 393 and 394.
' 3 Commercial Code, art. 396.
"'Codigo de Procedimiento Civil, art. 469 [hereinafter cited as Code of Civil Procedure].
' 33Commercial Code, art. 991.
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cated documentation. Otherwise, the principal's claim should be that of an
unsecured creditor.

2. Vis-A-Vis

THIRD PARTIES

As stated above, neither the undisclosed principal pursuant to a commission contract nor a third party dealing with a commission agent will have
any right of action against each other with respect to the commercial activity conducted by the commercial agent pursuant to a commission contract.
However, to the extent that a contract between the commission agent and
the third party is legally defective for whatever reason or there was some
fraud or collusion between the commission agent and the third party injurious to the interests of the principal, the principal could possibly seek judicial cancellation of that contract between the commission agent and the
third party.
Assignments
A. Nature and Scope
The assignment of credits or other contractual rights may constitute the
last of the principal security interests available under the laws of Venezuela.
Obviously, circumstances will dictate whether or not an assignment is
appropriate. By way of illustration, however, a debtor could be asked to
assign its rights in the stock of a Venezuelan company, its rights to insurance proceeds from insured property located in Venezuela, its rights to
rental payments pursuant to leases of real or personal property in Venezuela, or its accounts receivable from Venezuelan trade debtors.
The rights of an assignee are the same as the rights of the assignor therein
immediately prior to the assignment. 134 Thus, the assignee will be deemed
to accept the assignment subject to all third party liens on the asset existing
as at the date of the assignment.' 35 Likewise, the assignee is subject to the
same defenses that the debtor could have asserted against the assignor prior
36
to the assignment.'
The assignor is deemed to warrant the existence of the credit or right at
the time of the assignment unless it is otherwise stated that the right or
credit is doubtful or is being transferred without any guaranty. 37 In the
event that the assigned credit is not in existence at the time of the assignment, the assignor will be liable for reimbursement of the price of the
assignment as well as for all resulting damages suffered to the assignee,
38
including loss of profits.'
supra note 15, at 298-99.
'"Civil
Code, art. 1552.
36
1 AGUILAR, supra note 15, at 298-99.
'"Civil Code, art. 1553.
... AGUILAR, supra note 15, at 299.
14AGUILAR,
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B. Creation and Perfection of an Assignment
As between the parties to the assignment, the assignment is valid once the
parties have reached agreement as to the price and other terms of the
assignment.' 39 However, the assignee does not have any rights against the
debtor (or any third party) until the latter has been notified of the assignment. 14° The assignment normally does not have to be accepted by the
debtor, but if stated to be a condition of the assignment, that acceptance
may be express or implied.141 There are no special formalities concerning
142
either notice or acceptance of the assignment.
C. Rights of Assignees (Creditors)
The debtor fully satisfies its debt with respect to both the assignor/creditor and the assignee if it pays the debt to the assignor prior to receipt of
notice of the assignment, except in those cases where the debt is represented
by a document already reflecting the debtor's acceptance of the assignment. 143 Similarly, if the debtor has notice of the assignment, any payment
of the debt by the debtor to the assignor prior to that time will not release
the debtor from its payment obligation to the assignee. 144
Prior to notification of the assignment to the debtor, a creditor of the
assignor may attach the assigned credit or right. 145 Similarly, as between a
creditor/pledgee of the assignor's credit, and the assignee of the same
credit, the first party to notify the common debtor of the pledge or assignment and of the respective rights therein will have priority against the
46
other. 1

" Civil Code, art. 1549.
"Civil Code, arts. 1550 and 1551.
1411d.
42
1 AGUILAR, supra note 15, at 296.

'Civil Code, art. 1551.
'"Id.
''AGUILAR, supra note 15, at 298.
'"Id.at 297-98.

